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Background
z

The American Jobs Creation Act of 2004 requires information reporting each year
with respect to amounts deferred by employees and independent contractors under nonqualified
deferred compensation plans. Total annual deferrals by or for an employee must be reported
in box 12 of the employee's Form W-2 (using code Y), and total annual deferrals by or for
a nonemployee must be reported in box 15a of a Form 1099-MISC issued to the individual.
Year 2005 Information Reporting
z
Effective for calendar year 2005, the IRS has suspended employers' and payers'
reporting obligations with respect to amounts deferred under nonqualified deferred
compensation arrangements (Notice 2005-94). Deferrals during calendar year 2005 are not
required to be reported on Form W-2 or Form 1099-MISC. This is temporary relief,
however. Absent further guidance from the IRS, information reporting for calendar years
2006 and beyond will required as described above.

Other Deferred Compensation Plan Guidance
z

The IRS and Treasury Department recently issued proposed regulations providing
guidance on compliance with Section 409A of the Internal Revenue Code ("Code"). The
regulations give employers and other sponsors of deferred compensation arrangements until
December 31, 2006 to amend their deferred compensation arrangements to comply with
Section 409A of the Code. However, deferred compensation arrangements must be
operated in accordance with the general requirements of Section 409A from and after
January 1, 2005 in order to comply with Section 409A. Employers will want to review their
deferred compensation arrangements (including elective deferral arrangements, SERPs,
SARs, phantom stock plans, nonqualified options, and severance plans) during 2006 to
ensure they comply, both in form and operation, with Section 409A and the new proposed
regulations.

For Further Information
Foulston Siefkin regularly counsels clients on issues relating to ERISA and Executive Compensation. If
you are interested in additional information regarding these matters, please visit our website at
www.foulston.com or if you would like to discuss specific ways in which Foulston Siefkin can help you
can contact Doug Hanisch at (316) 291-9748, or dhanisch@foulston.com, James Rankin at
(785) 233-3600, or jrankin@fouslton.com, or Jason Lacey at (316) 291-9756, or at jlacey@foulston.com.
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