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New HIPAA Guidance Removes Roadblocks to 
Patient Access: But at What Cost to Providers?

March 23, 2016

by Brooke Bennett Aziere & Amanda M. Wilwert

Year after year, the individual right of access to protected health 
information (PHI) continues to be in the top five complaints 
investigated by the Office for Civil Rights (OCR) with corrective action 
implemented. To combat this perceived non-compliance, last month 
OCR issued a fact sheet and a series of Frequently Asked Questions 
(FAQs) more fully explaining the right to access, including the fees that 
providers may charge for individuals exercising their right to receive 
copies of PHI. For the first time, OCR explicitly states that a per-page 
fee for producing electronic copies of PHI is prohibited.   

What is a Reasonable, Cost-based Fee?

The guidance and FAQs reveal that OCR continues to misunderstand the time and expense associated with producing copies 
of PHI, and in particular, electronic copies, to individuals. A provider may charge a reasonable, cost-based fee to provide an 
individual (or his/her representative) with a copy of the individual’s PHI in a paper or electronic format. 

Labor Costs

A provider may charge the labor for copying the PHI requested, whether in paper or electronic form, and delivering the PHI 
in the form and format requested. Labor for copying includes only the labor for creating and delivering the paper or electronic 
copy, such as:

 (1) Photocopying;

 (2) Scanning paper PHI into electronic format;

 (3) Converting electronic information in one format to the format requested by or agreed to by the individual;

 (4) Transferring electronic PHI to a web-based portal, portable media, email, app, personal health record, or  
   other manner of delivery; and

 (5) Creating and executing a mailing or email with the PHI.

Labor costs do not include any steps taken to identify the PHI that is responsive to the individual’s request. This means that costs 
associated with reviewing the request for access, searching for and retrieving the responsive PHI (including locating and reviewing 
the PHI in the medical record), and segregating or otherwise preparing the PHI for copying cannot be included as labor costs. 

Supplies

A provider also may charge for the supplies used to create the paper (e.g., paper, toner) or electronic (e.g., CD or USB) copies.  
A provider, however, cannot require an individual to purchase the electronic media if the individual requests delivery of the PHI 
via another method (e.g., email or mail).

Foulston Siefkin Health Care Issue Alert

Amanda M. Wilwert
Foulston Siefkin Attorney
awilwert@foulston.com

785.354.9414

Brooke Bennett Aziere
Foulston Siefkin Attorney
baziere@foulston.com

316.291.9768



Summary of PHI

A provider may charge the labor for preparing an explanation or summary of PHI if the individual in advance chooses to receive 
the summary and agrees to the fee.  

Postage

A provider may charge the individual for postage when he/she requests that the copy or summary be mailed.  

hoW to CalCulate the Reasonable, Cost-based Fee?

OCR provides three methods for calculating the fees: (1) actual costs; (2) average costs; or (3) a flat fee for electronic copies.  

Actual Costs

The actual costs method includes only the labor costs for fulfilling the request, applicable supplies, and postage costs. For 
example, an actual labor costs calculation will include the time it takes for the workforce member to make and send the copy of 
PHI in the form and format and manner requested (subject to the labor cost restrictions mentioned above) multiplied by the 
reasonable hourly rate of the person copying and sending the PHI. The calculation of the reasonable hourly rate will depend on 
the level of skill needed to create and send the PHI. OCR acknowledges in the guidance that it may require more technical skill 
to convert and send PHI in an electronic format than in paper format. 

Average Costs

The average costs method allows for a provider to develop a schedule of costs for average labor costs to fulfil standard types of 
access requests, as long as the types of labor costs are permitted by the Privacy Rule and are reasonable. OCR clarifies that a 
per-page fee can only be used where the PHI requested is maintained in paper form and requested in paper form or that paper 
be scanned into an electronic format. A per-page fee is not permitted for paper or electronic copies maintained electronically. A 
provider may also charge for the applicable supplies and postage costs. 

Flat Fee

The flat fee method is only for standard requests for electronic copies of PHI maintained electronically, provided the fee does not 
exceed $6.50, inclusive of all labor, supplies, and any applicable postage.

OCR also states that providers should consider providing copies free of charge. In addition, OCR advises that a provider must 
inform the individual in advance of the approximate fee that may be charged for a copy and the failure to provide such advance 
notice is considered to be an unreasonable measure that may serve as a barrier to the right of access.

do these Fee limitations apply to thiRd paRty disClosuRes?

It depends. An individual may exercise his/her right to access by requesting the provider send the PHI directly to a third party 
(e.g., family member, friend). To request that a copy be sent to a third party, the individual must make the request for access in 
writing, clearly identify the third party and where to send the PHI, and sign the request. These minimal elements are different 
than a written authorization for disclosure. If the individual requests access, then the fee limitations apply even if the PHI is 
sent to a third party. However, if the third party contacts the provider directly and submits a written authorization for disclosure 
of PHI, then the fee limitations do not apply. OCR cautions that providers cannot avoid the fee limitations by requiring all 
individual requests for access be completed via a written authorization.

The full text of the guidance can be found at http://www.hhs.gov/hipaa/for-professionals/privacy/guidance/access/index.html.

FoR moRe inFoRmation

Foulston Siefkin’s health care lawyers maintain a high level of expertise regarding federal and state regulations affecting the health 
care industry. The firm devotes significant resources to ensure our attorneys remain up-to-date on daily developments. At the 
same time, the relationship of our health care law practice group with Foulston Siefkin’s other practice groups, including the 
taxation, general business, labor and employment, and commercial litigation groups, enhances our ability to consider all of the 
legal ramifications of any situation or strategy. For additional information, contact Scott Palecki at 913.253.2128, or spalecki@
foulston.com. For more information on the firm, please visit our website at www.foulston.com. 
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This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence 
of an attorney-client relationship.

Established in 1919, Foulston Siefkin is the largest law firm in Kansas. With offices in Wichita, Kansas City, and Topeka, Foulston Siefkin provides a full range of 
legal services to clients in the areas of Administrative & Regulatory, Agribusiness, Antitrust & Trade Regulation, Appellate Law, Banking & Financial Services, 
Commercial & Complex Litigation, Construction, Creditors’ Rights & Bankruptcy, E-Commerce, Education & Public Entity, Elder Law, Emerging Small Business, 
Employee Benefits & ERISA, Employment & Labor, Energy, Environmental, Estate Planning & Probate, Family Business Enterprise, Franchise, General Business, 
Government Investigations & White Collar Defense, Health Care, Immigration, Insurance Defense Litigation, Insurance Regulatory, Intellectual Property, Life 
Sciences & Biotechnology, Mediation/Dispute Resolution, Mergers & Acquisitions, Native American Law, OSHA, Public Policy and Government Relations, Product 
Liability, Professional Malpractice, Real Estate, Securities, Tax Exempt Organizations, Taxation, Water Rights, and Workers Compensation. This document has been 
prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does not provide legal advice for any purpose, and neither creates nor 
constitutes evidence of an attorney-client relationship.


