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The Revocable Living Trust - Is It For You?

The revocable living trust affords another option for the transfer of assets upon death. There are several pros and cons 
to using living trusts versus wills as your primary estate planning document. A living trust can act as a will substitute 
and in many cases avoid the need for probating your estate. Much has been written recently on the use of living trusts 
to avoid probate. Further, banks, brokers and other financial institutions aggressively promote living trusts. What is a 
living trust? Is a living trust right for you?

A living trust is essentially an agreement between you, sometimes called the “grantor,” “trustor,” or “settlor,” and one or 
more other persons called the “trustee(s).”

Considerations

1. PROBATE AVOIDANCE.

The primary reason given for the use of living trusts is to save the cost of probate. The attorney time in this regard is 
generally the most significant probate cost and can be avoided by eliminating the court’s involvement in the transfer of 
your assets. By using a living trust, a trustee holds or receives title to all of your property at the time of your death, 
thereby obviating the need for a court to assist in the transfer of property governed by a will.

2. TRUST PREPARATION AND FUNDING.

Of course, there is some additional expense involved in the preparation of the trust document and the transfer of all of 
your property to the living trust. Actual deeds, assignments, transfer documents, etc., should be prepared to give the 
trustee title to all of the assets prior to your death. In addition, living trusts require some on-going maintenance to 
ensure that all future assets are transferred to the trust. If an asset is overlooked, e.g., not owned by the trustee and 
fails to name the trustee as beneficiary, a probate proceeding still may be required. It is this risk that causes careful 
practitioners to recommend a “pour-over” will to complement the trust. A pour-over will provides for any assets passing 
through probate to be distributed or “poured over” into the trust for ultimate disposition.

3. PREPARATION AND FILING OF DEATH TAX RETURNS.

Although the expense involved in dealing with the court can be reduced or eliminated, the living trust does not avoid 
the obligation to file a federal estate tax return and any required state death tax returns. The cost involved in preparing 
and filing these returns represents, in many cases, the greatest cost in the resolution of an estate. As discussed below, 
the executor or trustee must identify all of the assets owned by the decedent, including real or personal property 
(such as cars, stock, bank accounts, certificates of deposit, etc.), however owned, on the tax returns using their fair 
market values as of the decedent’s date of death (or in some cases, as of six months after death). In many cases, 
appraisals are required to establish these values. If there is no executor appointed, the trustee of the living trust must 
see that the necessary tax returns are timely prepared and filed. A trustee of a living trust may have an advantage over 
an executor in this process since the trustee presumably already holds title to all of the decedent’s property, thereby 
being in a better position to know the decedent’s property and their values.

4. DELAY IN DISTRIBUTIONS TO BENEFICIARIES.
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The living trust can also avoid some of the delay involved in the probate process attributable to the more cumbersome 
involvement of court administration. The average estate takes 12-16 months to fully administer. However, where a 
federal estate tax return is required, the living trust may offer no advantage to a will in accelerating the settlement of 
an estate since the trustee will want to (and indeed should) wait to make substantial distributions until the IRS has 
issued a final closing letter indicating that the proper amount of tax has been paid and that any lien of the IRS on the 
decedent’s assets is released.

5. PRIVACY.

Another advantage to using a living trust rather than a will is it avoids the public disclosure of the amount, value, and 
disposition of your property. Probate and administration is a matter of public record, meaning that any person is free 
to examine all of the papers filed with the court and attend the hearings held at the various stages of the probate 
process. Of course, if a living trust is contested, this veil of secrecy will be lost in the ongoing judicial proceeding.

6. DISABILITY.

Perhaps, one of the most practical reasons for having a living trust is to provide for the possibility of your disability. If all 
of your property is held in a living trust and you become disabled, a successor trustee (whom you have named to be 
appointed in the trust document) can step in and manage your property for your benefit in accordance with the terms 
of your trust. This avoids, in most cases, the need to have a conservator appointed by the court to manage your affairs. 
While most states provide for durable powers of attorney, a much less costly alternative to a living trust used for this 
purpose, many title companies, banks, and other institutions are reluctant to accept durable powers of attorney, 
especially those that only become effective upon the person’s disability. Unlike the living trust, the durable power of 
attorney generally ceases to be effective upon your death. Again, many practitioners recommend a durable power of 
attorney even if a living trust is used. The power of attorney is much broader in its application since the trustee of the 
living trust is limited in authority to the assets held in the trust. For example, your trustee would not be able to file 
personal income tax returns for you (as living trusts are not required to file a separate tax return during the grantor’s 
lifetime ), settle claims not involving trust assets, etc.

7. PROBATE IN MULTIPLE STATES.

If there is property in numerous states that would otherwise be subject to probate, the living trust’s probate avoidance 
benefits are magnified. For instance, if you were to own real estate in several states, there would generally need to be 
some type of court proceeding in each state. If the property is transferred to a living trust, the necessity for probate in 
these multiple jurisdictions is avoided.

Conclusion

The living trust should be considered to provide for coordination of your affairs if you should become disabled and 
following death. Although there are circumstances when their use is not warranted or desired, they have become the 
preferred estate planning instrument among a high percentage of estate planning attorneys and their clients.

Important Note: In all situations when there are asset transfers during lifetime designed to afford asset protection, the 
opinion of knowledgeable legal counsel should be obtained to ensure that any such transfers or conveyances do not 
constitute "fraudulent conveyances" which violate applicable state or federal law and are therefore not only legally 
voidable by creditors and bankruptcy trustees, but also which could preclude the debts of the transferor from being 
discharged in bankruptcy.

Foulston Siefkin's Estate Planning and Probate Group

Foulston Siefkin LLP, the largest Kansas law firm having offices exclusively in the state of Kansas, has more than 90 
attorneys and is headquartered in Wichita, Kansas. The firm has additional offices in Kansas City and Topeka. The firm's 
Estate Planning and Probate Practice Group currently consists of eleven attorneys who collectively practice in all 
significant estate planning, probate and trust areas. Viewers are invited to click here for information on the Group's 
practice areas and attorneys, law summaries of estate planning areas of special interest, regional and national estate 
planning articles authored by Group attorneys, related links and other estate planning information which may be of 
interest.

This estate planning law summary above was authored by the firm's Estate Planning and Probate Practice Group. 
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Provided as a service to viewers, the strategies discussed therein are not designed to be an exhaustive discussion of the 
subject matter. Moreover, the discussion is often Kansas law specific, and are subject to varying and changing federal 
and state laws. This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal 
opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-
client relationship.

Note: The summary above is copyrighted and the duplication of any of its contents which is not specifically authorized 
by an attorney in Foulston Siefkin's Estate Planning and Probate Practice Group is strictly prohibited.

For Further Information

Foulston Siefkin regularly counsels clients on issues relating to Estate Planning and Probate.  If you are interested in 
additional information regarding these matters, please visit our website at www.foulston.com or if you would like to 
discuss specific ways in which Foulston can help you, contact Tim O’Sullivan at 316.291.9564 or tosullivan@foulston.com, 
or Stewart Weaver at 316.291.9736 or sweaver@foulston.com, or Matt Bish at 316.291.9729 or mbish@foulston.com.

####

Established in 1919, Foulston Siefkin is the largest law firm in Kansas. With offices in Wichita, Kansas City, and Topeka, 
Foulston provides a full range of legal services to clients in the areas of administrative & regulatory; antitrust & trade 
regulation; appellate law; banking & financial services; business & corporate; construction; creditors’ rights & bankruptcy; 
e-commerce; education & public entity; elder law; emerging small business; employee benefits & ERISA; employment 
& labor; energy; environmental; ERISA litigation; estate planning & probate; family business enterprise; franchise & 
distribution; government investigations & white collar defense; governmental liability; government relations & public 
policy; healthcare; immigration; insurance regulatory; intellectual property; litigation & disputes; mediation/dispute 
resolution; mergers & acquisitions; Native American law; oil, gas & minerals; OSHA; privacy & data security; private equity 
& venture capital; product liability; professional malpractice; real estate; securities & corporate finance; senior housing & 
care; supply chain management; tax exempt organizations; taxation; trade secret & noncompete litigation; water rights; 
and wind & solar energy. This document has been prepared by Foulston Siefkin LLP for informational purposes only and 
is not a legal opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence of an 
attorney-client relationship.
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