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This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does 
not provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship.

on deCember 10, 2013, the Centers for Medicare & Medicaid (CMS) 
published the CY 2014 Final Rule for the Medicare hospital outpatient prospective 
payment system (OPPS).  As part of the CY 2014 OPPS Final Rule, CMS elected not 
to extend its previous nonenforcement instruction to Medicare contractors concerning 
direct supervision of outpatient therapeutic services covered and paid by Medicare 
in critical access hospitals (CAHs). This means that as of January 1, 2014, Medicare 
contractors can review and enforce the direct supervision requirements for outpatient 
therapeutic services delivered in CAHs.  

direCt suPervision oF outPatient tHeraPeutiC serviCes
CAHs are subject to the direct supervision requirements for outpatient therapeutic 
services as set forth in 42 C.F.R. 410.27 and the Medicare Benefit Policy Manual, 
Ch. 6 – Hospital Services Covered Under Part B.  In March 2010, CMS issued a 
nonenforcement policy for outpatient therapeutic services rendered in CAHs.  CMS 
later extended its nonenforcement policy for CY 2011, 2012, and 2013.  

During the period of nonenforcement, CMS approved several outpatient therapeutic 
services to be furnished under general supervision and designated other hospital 
outpatient therapeutic services as “non-surgical extended duration therapeutic services” 
or “NSEDT,” requiring direct supervision during the initiation of the service and general 
supervision for the remainder of the service.  The list of general supervision and NSEDT 
services is available at http://www.cms.gov/Regulations-and-Guidance/Guidance/
FACA/AdvisoryPanelonAmbulatoryPaymentClassificationGroups.html. 

so wHat does tHis mean For CaHs?
Hospitals must comply with the direct supervision requirements for outpatient 
therapeutic services (unless the service appears on the list of general supervision or 
NSEDT services) or risk reimbursement for the outpatient therapeutic services they 
provide.  What follows are some tips for satisfying the direct supervision requirements.

use oF non-PHysiCian PraCtitioners (nPPs)
The direct supervision does not necessarily have to be provided by a physician.  In 
the CY 2010 OPPS Final Rule, CMS indicated that the direct supervision requirement 
could be satisfied by allowing NPPs (e.g., physician assistants, nurse practitioners) to 
supervise outpatient therapeutic services that are within the scope of their practice 
under State law and their hospital-granted or CAH-granted privileges.  The supervisory 
physician or NPP must be knowledgeable about the service and clinically able to 
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perform the service. 

interruPtible and immediately available
 “Direct supervision” means that the physician or NPP must be “immediately available” to furnish assistance and 
direction throughout the delivery of the outpatient therapeutic service.  This does not require the practitioner’s physical 
presence in the room as long as he is interruptible and immediately available to provide assistance.  A physician could 
provide direct supervision from an office or other nonhospital space as long as he remains immediately available to 
respond right away.  However, a practitioner could not be performing another procedure or service that he could not 
interrupt.  This means that emergency room physicians will not likely be able to function as the supervising provider 
because they will be engaged in procedures that cannot be interrupted.

suPervision agreements
CAHs should enter into supervision agreements with the practitioners responsible for providing the direct supervision 
of the outpatient therapeutic services.  The supervisory responsibilities should also be documented in the practitioner’s 
credentialing file. 

staFFing sCHedule
CAHs should also document the staffing schedule, and during the period of direct supervision, the practitioner should 
not be engaged in any procedures or services that he cannot interrupt.

doCument in tHe mediCal reCord
To the extent possible, the supervising practitioner should also be identified in the patient’s medical record.  For NSEDT 
services, the transition from direct to general supervision must be documented in the patient’s medical record. 

The full text of the CY 2014 OPPS Final Rule can be found at https://www.federalregister.gov/articles/2013/12/10.

For FurtHer inFormation
 
Foulston Siefkin’s health care lawyers maintain a high level of expertise regarding federal and state regulations affecting the health 
care industry. The firm devotes significant resources to ensure our attorneys remain up-to-date on daily developments. At the same 
time, the relationship of our health care law practice group with Foulston Siefkin’s other practice groups, including the taxation, 
general business, labor and employment, and commercial litigation groups, enhances our ability to consider all of the legal 
ramifications of any situation or strategy. For additional information regarding the Direct Supervision Requirements for Outpatient 
Therapeutic Services, contact Brooke Bennett Aziere at (316) 291-9768, or baziere@foulston.com. For more information 
on the firm, please visit our website at www.foulston.com.

Established in 1919, Foulston Siefkin is the largest law firm in Kansas. With offices in Topeka, Overland Park, and Wichita, Foulston Siefkin provides a full range of legal services to 
clients in the areas of Administrative & Regulatory, Agribusiness, Antitrust & Trade Regulation, Appellate Law, Banking & Financial Services, Commercial & Complex Litigation, 
Construction, Creditors’ Rights & Bankruptcy, E-Commerce, Education & Public Entity, Elder Law, Emerging Small Business, Employee Benefits & ERISA, Employment & Labor, 
Energy, Environmental, Estate Planning & Probate, Family Business Enterprise, Franchise, General Business, Government Investigations & White Collar Defense, Health Care, 
Immigration, Insurance Defense Litigation, Insurance Regulatory, Intellectual Property, Life Services & Biotech, Mediation/Dispute Resolution, Mergers & Acquisitions, OSHA, Public 
Policy and Government Relations, Product Liability, Professional Malpractice, Real Estate, Securities, Tax Exempt Organizations, Taxation, Water Rights, and Workers Compensation. 
This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does not provide legal advice for any purpose, and neither creates nor 
constitutes evidence of an attorney-client relationship. 


