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Certain nonprofits receiving public funds
subject to Open Records Act

By Kevin J. Arnel May 9, 2005
karnel@foulston.com   316.291.9761

The Kansas Open Records Act ("Act") was recently amended, and significantly
expanded the information many nonprofit organizations must provide to the public upon
request.  The new reporting requirements under the Act are effective with respect to a
covered nonprofit as of the first day of the nonprofit's fiscal year, which commences on
or after July 1, 2005.  The amendment can be found in Section 8 of Senate Bill No. 78.
The remainder of that Bill contains several other important changes to the Act as well.  

Generally, the amendment applies to "nonprofits" receiving at least $350 of "public funds
" during the year.  Although the provision refers to "nonprofits" repeatedly, it does not
expressly define the term, although it does exclude nonprofit "health care providers" .
Since the provision refers to nonprofits generically (as  opposed to certain groups
of nonprofit organizations, like public charities specifically), we believe the new
provision applies not only to Internal Revenue Code Section 501(c)(3) organizations, but
also to social welfare organizations exempt from tax under Section 501(c)(4),
trade/business associations exempt from tax under 501(c)(6), recreation/social clubs
exempt from tax under Section 501(c)(7), as well as other types of tax exempt
organizations not expressly excluded from coverage by the Act. 

Under the amendment, if a covered nonprofit's "accounting practice" does not segregate
public funds from other fund sources, ALL of the nonprofit's expenditures and receipts
must be made available to the public.  

On the other hand, if public funds are segregated, a covered nonprofit is only required to
provide the requester with itemized information regarding receipts and expenditures of
the public funds.  The Act contemplates that the public disclosure requirement can
generally be satisfied by providing a copy of the itemized invoice, grant report, etc.,
which was filed with the relevant governmental agency providing the funds.  Also, the
requirement can be satisfied in some circumstances upon filing the report with the
relevant governmental agency.  The organization may charge a reasonable fee for
providing copies of the requested information.  

Wrongful failure to comply with an Open Records Act request is punishable by a fine of
up to $500 per violation, plus the payment of the record requester's attorney's fees.
Unfortunately, with little guidance provided in the Act, a nonprofit organization will be
faced with many questions regarding the adequacy of its public fund segregation
accounting practices and Open Record Act disclosures.  In light of the potential penalties
imposed under the Act for wrongful noncompliance, however, we believe nonprofit
organizations should be conservative in their interpretation of the new provision.

This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does not
provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship.
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The bottom line is that a nonprofit organization receiving public funds must be aware of its disclosure obligations under
the Act.  Organizations can then make informed decisions regarding whether it is desirable to receive such funds, and if
so, how to best account for and disclose them.  

1The term "public funds" is defined as monies received from the United States, State of Kansas, or political or taxing
subdivision thereof, or any officer, board commission, or agency thereof.  
2The term "health care provider" generally includes nonprofit dental, medical, and hospital corporations, indigent health
care clinics, and adult care homes.  
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For Further Information
Foulston Siefkin regularly counsels clients on issues relating to nonprofit organizations.  If you are interested in additional information 
regarding the Open Records Act, please visit our website at www.foulston.com or if you would like to discuss specific ways in which the
author can help you, call Kevin J. Arnel at (316) 291-9761, or email him at karnel@foulston.com. 

###
Established in 1919, Foulston Siefkin is the largest law firm in Kansas. With offices in Topeka, and Overland Park and Wichita, Foulston Siefkin provides a full range of legal serv-
ices to clients in the areas of Administrative & Regulatory, Agribusiness, Antitrust & Trade Regulation, Appellate Law, Banking & Financial Services, Commercial &
Complex Litigation, Construction, Creditors’ Rights & Bankruptcy, E-Commerce, Education & Public Entity, Elder Law, Emerging Small Business, Employee Benefits & ERISA,
Employment & Labor, Energy, Environmental, Estate Planning & Probate, Family Business Enterprise, Franchise, General Business, Government Relations, Government
Investigations & White Collar Defense, Health Care, Immigration, Insurance Defense Litigation, Insurance Regulatory, Intellectual Property, Life Services & Biotech,
Mediation/Dispute Resolution, Mergers & Acquisitions, OSHA, Product Liability, Professional Malpractice, Real Estate, Securities, Tax Exempt Organizations, Taxation, Water
Rights, and Workers Compensation.  This document has been prepared by Foulston Siefkin for informational purposes only and is not a legal opinion, does not provide legal
advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship.


